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HISTORY OF VIRGINIA CODIFICATION. 



By William E. Boss, Eichmond, Va. 



The Virginia statutes at first were few and simple. The few 
acts of the House of Burgesses till 1629 are scarcely noticed in the 
minutes of the London Company. They relate chiefly to what was 
at that time the peculiar needs of the colony. But from 1629, says 
Mr. Henning, "with but little intermission for a series of years the 
acts of each session are accurately epitomised." There was no well 
defined division between the functions of the legislative and execu- 
tive departments in the early government of Virginia, the procla- 
mations of the governor supplying in' a large measure the place of 
legislative enactment. It appears that nothing set bounds to the 
governor's prerogative but the mother country, nor were the limita- 
tions of the Burgesses circumscribed except by the same authority, 
no lines of demarcation whatever being drawn between the Bur- 
gesses and the executive. In fact the Burgesses themselves were an 
uncertain quantity. They represented both counties and planta- 
tions. 

Our first statutes related principally to the church, means of de- 
fence against the Indians, the cultivation of tobacco, corn, etc. 
Among our earliest statutes are found such as "That men go not to 
worke in the ground without their arms (and a centinelZ upon 
them) ;" and "that there be dew watch kept by night," and that 
"all men that are fitting to beare armes, shall bringe their pieces to 
the church uppon payne of 2 ).b. of tobacco," and also strict regula- 
tions for the amount of "corne" they should cultivate (1 Hen. 127, 
174), the latter requirement being a necessary precaution against 
the avarice for all kinds of "bright metal" which might again lead 
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to starvation. If a man would hunt gold, he must first attend to 
his tobacco and cultivate his "come." 

So few were our statute's at first that all the laws were read aloud 
at the "beginnings of the monthlte corts," and this done in less 
time than the ordinary stump speaker would care to limit himself. 
In 1632 we find the following act : 

"It is ordered, That these acts and ordinances be published 
throughout this colony> and the commissioners, for the monthlte 
corts doe at the beginnings of theire corts always read or cause to 
be read, all these acts, and that true coppies thereof be kept in the 
corts," etc. 

Manifestly they were unwilling to rest upon the time honored 
doctrine that all are presumed to know the law, nor were they will- 
ing to trust to the principle "ignorantia legis non excusaf until 
first they had afforded the people an opportunity of hearing all the 
law read. 

The laws then existed only in manuscript, a copy of which was 
supplied every court. But we should not fall into the error of sup- 
posing that the few acts read at the "monthlte corts" constituted 
the whole law. Our ancestors brought with them the general prin- 
ciples of the common law and claimed it as their birthright; but 
they brought with them and adopted that portion which was ap- 
plicable to their situation. And the statutes were but a supple- 
mentary part of the law. 1 

In 1632 we had our first revisal. It was done without a com- 
mittee. The Grand Assembly met on the 4th day of September, 
1632, and passed the following preamble reciting defects in former 
laws: 

"Whereas in the sessions of the Grand Assembly in March last 
past, divers acts were then made, which since are found in some 
cases defective and inconvenient, wee the Governour and Counsel/ 
togeather with the Burgesses in this present Grand Assembly have 
taken the snyd acts into theire consideration, and accordinge as was 
then provided where neede required have made a clecrer explanation 
of some of them, as likewise some additions and alterations, wee doe 
therefore hereby ordeyne and establish that these acts and orders 
in these presents followinge soe explonerf and altered be published 
in this colony and to be accounted and adjudged in force. All 

i Van Ness v. Pecard, 2 Pet. U4, 7 Law Ed. 374; Jeff. Mem., Vol. 2, p. 196. 
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otner acts and orders of any assembly heretofore holden to be 
voyed and none effect." 2 

It will be noted that they begun their work by repealing all 
former statutes, and then proceeded anew; although many acts are 
identical repetitions. The first revised code contained sixty-one 
acts. The first seventeen are taken up with church government. 
Strict regulations are prescribed for the cultivation of tobacco, and 
great precaution provided against attack of Indians; There are 
scarcely any acts in this revisal applicable to the present time. It 
is worthy of note however that this revisal contained the following 
act, which was to be not only an innovation upon the governor's 
prerogatives, but was destined to work itself into fuller significance 
with the mother country. Evidently, it represents the first official 
declaration in America against taxation without consent of the 
people through their representatives. 

"It is ordered, That the Governour and Counsel? shall not lay any 
taxes or impositions uppon this colony, theire lands or commodities 
otherwise than by authority of the Grande Assembly, to be levied 
and Employed as by the Assembly shall be appointed." 3 

It will be observed that this was more than an innovation. It 
indicates nothing more nor less than the supremacy of the Grande 
Assembly, as nothing could be "levied and Employed" except as 
they "appoimted." It appears that there was nothing in their 
charter giving them this right. It was merely assumed on the part 
of the assembly. It must have had the effect to stop in a large 
measure former proclamations of the governor which had hitherto 
largely supplied the place of legislative enactment. 

But even the few acts contained in the revisal of 1632, when 
added to by a few subsequent assemblies, appeared very voluminous 
to the Burgesses. Evidently they must have appeared more so to 
the "cort commissioners" who must religiously read them aloud 
at the "begininge" of "theire monthlie corts." There is an interim 
of eleven years between the dates of the first and second revisals. 
The second revisal was made in the same manner as the first, with- 
out committee, and by repealing all the "lawes then in force." 

They assign as their reason for revisal "that the many and sun- 
dry acts and lawes at former Grand Assemblies established in sev- 
eral? books and volumes digested have been found very prejudicial 

! 1 Hen. 179, » 1 Hen. 196. 
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to the ColZony by this Grand Assembly, for reducing the same into 
a more exact method and order, and for preventing all mistakes 
and pretenses which may arise for misinterpretation of the law's in 
force^ It is therefore thought fitt, and accordingly enacted by the 
Governour, Council and Burgisses of this Grand Assembly .... 
that the acts and laws of all former assemblies be ... . repealed 
and made void. Such only excepted, which are hereinafter men- 
tioned as followeth (viz.)" 4 

Whether the laws were read after the revisal of 1643, I have been 
unable to ascertain. The act requiring the commissioners of the 
"monthlte corts" to read them was repealed. If they were read, it 
was of their own accord and not by legislative requirement. The 
revisors of the Code of 1849 in their preface say: that the copies 
of the laws passed at the three first "revisals" were all in manu- 
script; the publication thereof was by reading them at the first 
terms of the monthly courts. They give as their authority 2 R. C. 
p. 323, which does not sustain this assertion ; and moreover, there 
were no "monthly courts" after the second revisal. The monthly 
courts were reduced by this revisal to six a year and from that 
time called "county courts." 5 

In 1656 there was a compilation by a eommittee appointed by 
the House consisting of "Leift. Coll. Walker,, Coll. Abra: Wood, 
and Capt. ffrancis Willis, who are desired as a committee to com- 
pare the same with the original? by March court next, and t>pon 
their signing it publication to follow." 6 

The preamble recites as the motive for this compilation that the 
laws of "this country through multiplicity of alterations and re- 
pealer are become so difficult, that the course of justice is thereby 
obstructed and those that are by the lawes intrusted with power to 
execute them, may by such their uncertainty be drawne to comit 
unwilled errors." 1 Hen. 432. 

It will be remembered that this revision was under the Com- 
monwealth. There were one hundred and thirty-one acts in this 
Code. The same strict rule as to church government did not ob- 
tain, and instead of enacting "that certain orders and constitution 
.... coneerninge the church government be and remaine in full 
power force and verture," etc., it was declared that "things con- 
cerninge the parishes or parishoners respectively be referred to 

* 1 Hen. 239. « 1 Hen. 278. « 1 Hen. 427. 
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their owne ordering and disposeing from time to time as they shall 
think fitt. T 

Mr. Hening speaking of this revisal says : "Besides an entire revi- 
sion of our laws in 1657-8, comprised in one hundred and thirty- 
one acts, and adapting them to our republican institutions, various 
other proceedings of the assembly prove, that at no former period 
were the civil and religious rights of the people so well secured (if 
we except the act for suppressing the Quakers, passed after the 
selection of Sir William Berkley, Governor, in March, 1659-60), 
or justice and humanity towards our neighbors, the Indians, so 
sacredly regarded." In the very first act of this session, for set- 
tling the church government, instead of obtaining obedience to the 
doctrines and discipline of the Church of England, as had been in- 
variably the case in all former acts, no such injunction appears. 
On the contrary, all matters relating to the church, the ministers 
and other parochial affairs, are left at the entire discretion of the 
people. 8 

The revisal of 1657 as reported by the committee was approved 
March 31, 1658. 

The restoration of Charles II. necessitated another revisal. In 
order to accomplish this object, in March, 1661, the following act 
was passed. 

"Ordered that Collonel Francis Morrison and Henry Bandolph 
clerke of the assembly review all the acts, peruse the records, give 
dates to the several acts, from the first time of their being in force 
and present a draft of them with such alterations & amendments 
as they shall find necessary to the next assembly, and that they 
there be paid them for their paines /fifteen thousand pounds of 
tobacco out of the next levy." 8 

In the preamble giving reasons for this revisal the assembly 
among other things sets forth the following reasons, which are in- 
dicative of the feeling towards the Commonwealth : 

"Whereas the late unhappy distractions caused frequent changes 
in the government in this country, & produced soe many alterations 
in the lawes, that the people knew not well what to obey nor judge 
what to punish, by which means injustice was hardly to be avoided, 
and just freedome of the people by the tncertainty and licentious- 
ness of the laws hardly to be preserved. This assembly takeing the 

' 1 Hen. 433. » 1 Hen. 430. » 2 Hen. 34. 
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same into their serious consideration, and gravely weighing the 
obligations they are under to discharge to God, the king and the 
country, have by settling the laws, diligently endeavored to prevent 
the like inconveniences, by causing the whole body of the laws to be 
reviewed all unnecessary acts & chiefly such as might keep in 
memory, our enforced deviation from his majesties obedience, to be 
repealed and expugned, .... and have also endeavoured in all 
things (as near as the capacity and constitution of this country 
would admitt) to adhere to those excellent and often refined laws 
of England, to which we profess and acknowledge all due obedience 
and reverence, And that the laws made by us are intended by us, but 
as brief e memorials of that which the capacity of which our courts 
is utterly unabled to collect out of such vast volumes, though some- 
times perhaps for the difference of our and their condition varying 
in small things, but far from the presumption of contradicting any- 
thing therein contemned, And because it is impossible to honour the 
king as we should unlesse we serve and feare God, as wee ought, 
and that they might show their equaU care of church and state that 
they have settf downe certain rules to be observed in the government 
of the church, until God shall please to turn his majesties pious 
thoughts toward us, and provide a better supply of ministers among 
us." 10 

This act was followed by the following : "That all other acts not 
in this collection mentioned be to all intents and purposes utterly 
abrogated and repealed unless suite for anything done be com- 
menced when a law now repealed was in force, in which case the 
produceing that law shall excuse any person from doing anything 
according to the tenor thereof." 11 

While the common law has always been recognized in Virginia, 
the above preamble was the first recognition in the way of legisla- 
tive enactment. It will be observed that it was the intention of the 
Burgesses to pass the code as a single act, and in very much the 
same manner as the adoption of our recent revisals. 

It is noticeable that the colony lost no time in repealing the law, 
declaring that religious matters "concerninge the parishes or parish- 
oners respectively be referred to their owne ordering and dispose- 
ing" and in lieu thereof enacted even more stringent church laws 
than formerly. Obviously the ministers at this time were not in 

>• 2 Hen. 41. " 2 Hen. 43. 
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every way pleasing their parishioners, as the above prayer for "his 
majesties pious thoughts" to turn toward them and "provide a bet- 
ter supply of ministers" is indeed plaintive. 

Both Colonels Morrison and Eandolph were distinguished gentle- 
men, Colonel Morrison had served as Speaker of the House, and 
at the time of the revisal was Deputy Governor. Colonel Randolph 
was Clerk of the Assembly, and "sole Notary Pub'ligue" for the 
Cqlony from March, 1662, until his death, 1673. A copy of this 
Code was sent to Sir William Berkley, then in England, to procure 
the royal confirmation, and thereupon deliver the laws to the as- 
signee of Henry Randolph; to whom, his heirs and assigns, sole 
license was granted to print them for ten years. 12 

In an address before the Virginia Bar Association in 1898, Mr. 
John Stewart Bryan says: "The Code was sent to London to be 
printed, but as late as 1819, even such a learned scholar as B. W. 
Leigh did not know that this (1661-'62) Code had ever been 
printed, for he says: 'Provision was made for the printing of this 
edition, but unless the Purvis collection be the printed edition, 
which is not probable, it was published only in manuscript, which 
was authorized by a particular act.' 13 

"It is certain that neither Jefferson nor . Hening ever saw a 
printed copy of these laws, which were sent to England to be con- 
firmed by the king. And 'sole lycense was given to Henry Ran- 
dolph and his heirs and assignees to print them for ten years.' 
Heavy penalties were affixed for printing or importing printed edi- 
tions, but this hardly seemed necessary, as only four printed copies 
of this Code are known to be in existence. One is in the Charle- 
magne Tower collection of Colonial Laws, in Philadelphia; one in 
the John Carter Brown Library, Prividence, R. I.; one in Lenox 
Library, New York ; and I regret to say one, which was offered to 
the State Library and refused on account of price, is now in the 
library of the Bar Association of New York City. The book is a 
small folio of eighty-four pages of laws and four pages of tables. 
The volume in Philadelphia has a manuscript continuation of 
eighty-four pages, carrying the laws down to 1677, which differ in 
some essential particulars from the laws as published by Mr. Hen- 
ing. (See catalogue Charlemagne Tower Collection of Colonial 

» 2 Hen. 147. 13 2 R. C. 1819, p. 324. 
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Laws). There is a fine manuscript copy of this collection in the 
State Library. . . ." 

"Though so few printed copies are known, yet there can be no 
doubt that this edition, and not Purvis', was meant by 'the printed 
book' where that expression occurs in the court records and statutes 
of that period."" 

It is evident that the Code of 1661 above referred to by Mr. 
Bryan was never distributed to the courts in Virginia, inasmuch as 
it appears that the various counties were supplied with complete 
manuscript copies of the laws. Mr. Hening refers to the North- 
umberland "MS" as "being by far the most complete and accurate 
and exhibiting the best history of our language," which influenced 
him in using it as a standard in his admirable collection of laws. 

By referring to 2 Hen. 147, it. will be noticed that the original 
record of the laws of the Code of 1661 were to remain in the hands 
of the clerk of the assembly as a true test of pretended errors, and 
that the governor and speaker should peruse the same after the acts 
were fairly written. The act also recites that the acts could not be 
suddenly transmitted, and designates the first day of August, "by 
which time all courts may have them and publish them in their 
several counties." 

The next collection of laws is what is known as the Purvis Edi- 
tion, printed sometime between 1684 and 1687 at London. It 
was not authorized by the assembly, but merely a collection by indi- 
vidual enterprise. There is no authentic record to tell us who 
Purvis was. On the title page it recites "A complete collection of 
all the laws of Virginia now in force, Carefully Copied from the 
Assembly records." At the bottom of the title page is printed, 
"London, printed by T. F. for J. P., and are to be sold by Tho. 
Mercer, at the sign of the Half Moon, the corner shop of the Royal 
Exchange 4 in Cornhil." But according to Mr. Hening the com- 
piler's work was not quite so ambitious as his title page, for in a 
note at the beginning of the acts of 1661 he says : "Purvis' printed 
collection commences with the acts of this session; and the editor 
had indulged a hope, that with the commencement of the printed 
laws, his labours would, in a great measure have ended; but he re- 
grets to find that they are only about to begin. On comparing the 
printed acts in Purvis with two manuscript volumes in the posses- 

» Bar Assn. Rep. t898, p. 60. 
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sion of the editor, and embracing the same period, he has discovered 
so many errors in Purvis' collection, that he cannot venture to 
adopt it, though it be in print. The weight of authority is cer- 
tainly in favor of the manuscripts; one of which was furnished to 
the editor by Thomas Jefferson; and was given to him from the 
Charles City office; the other was presented to the editor by the 
court of Northumberland county, to which it appears to have been 
Tegularly furnished, when the laws were distributed in "MS" and 
only one copy sent to a county. This fact is ascertained not only 
from the circumstance that the volume was received, but by an in- 
spection of the book itself, in which the county of Northumberland 
is charged, at the end of the acts of almost every session, "with a 
copy of the laws ; the price of which is stated at 300 lbs. of tobacco, 
which was the fee then established by law." 16 

In 1699 was passed the following order for a revisal: 

"Whereas the whole body of the laws of this, his majesties an- 
cient and great colony and dominion of Virginia do lye in great dis- 
order and confusion by reason that many of them are repealed, 
others obsolete and out of use, some expired and many made in the 
infancy of this country inconsistent and hardly intelligible," it is 
then recited that "forasmuch as a work so good and necessary for 
the service of his majesty and the interest of this his majesties 
colony and dominion cannot be conveniently effected dureing the 
session of an assembly without bringing a great and extraordinary 
charge upon the inhabitants of this his majesties colony and 
dominion, and whereas a more proper and easie method to effect 
the same cannot be prescribed then by appointing a joint comittee 
of the council? and house of Burgesses to begin and compleat the 
said revisalZ." 

To this end were appointed "Edw. Hill, Mathew Page and Benja. 
Harison, Esqrs. members of the honrable council^ and Miles Cary, 
Jno. Taylor, Eobt. Beverly, Antho. Armstead, Henry Duke, and 
William Buckner, gentlemen, members of the House of Busgesses, 
or any six of them." 

Their powers were to revise "the whole body of the laws. . . . 
alter, add to, diminish, repeal, amend or revive all or any of the 
said laws and reduce the same into bills in such manner and forme 
as they shall think fiti and necessary." 

» 2 Hen. 42. 
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They were to report at the next assembly and from time to time 
"till all the said laws be fully and absolutely revised." 

This act also provided that the present laws shall stand, "re- 
maine and be in force as now they are untill they shall be repealed." 

There was no prescribed amount allowed for compensation in the 
act ordering the revisal, but it was provided that their compensa- 
tion be considered and allowed as they shall report at the succeed- 
ing assembly or "Asemblys till, all the laws be revised as aforesaid." 
If the revisors of this Code were avariciously inclined, they must 
have had abiding faith in the generosity of the assembly. This 
work was adopted and published in manuscript in 1705. 

Quoting the preface of the Code of 1849, "In 1722 was published 
at London, 'an abridgement of the public laws of Virginia in force 
and use June 10th, 1720/ the preface of which adverts to the de- 
sire evinced by the people for some years to have their laws printed." 

In 1727, was published by John Baskett, "printer to the king's 
most excellent majesty," what is known as the Baskett Edition of 
the laws, including the acts passed in the colony from 1662 to 1715. 

In 1733 was printed at Williamsburg, the Parks' Edition, — "By 
what authority," says Mr. Benjamin Watkins Leigh, "is nowhere to 
be found but in the title page where it is stated to be published pur- 
suant to an order of the General Assembly held in 1727." Mr. 
Leigh further remarks that this edition has always been considered 
authoritative. In an act of the assembly in 1734 it is recited that 
"the edition of al], the laws in force at the end of the last session 
(1732) of the General Assembly hath been published at much ex- 
pense, and many copies distributed gratis," etc., which obviously 
refers to none other than the Parks' Edition, inasmuch as it is most 
improbable that there was published during this interim any other 
edition of the laws. Curiously enough, no act is found providing 
for this publication, nor is it said anywhere just who, and what 
were the duties of the compilers. 

The writer is inclined, however, to the opinion that the work 
was one of individual enterprise. In the front of the book is af- 
fixed a list of some two hundred names as subscribers "to the laws of 
Virginia." This list is made up of merchants, ministers, attorneys- 
at-law and plantation owners, nor is the list of subscribers confined 
to the people of Virginia alone, but it includes people from Mary- 
land, Noith Carolina, Philadelphia and even London. It would 
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seem that the general assembly gave its sanction to this publication, 
as there appears on the title page "examined with the records by a 
committee appointed for that purpose, who have added many useful 
notes and references." 

In 1745 there was appointed a joint committee of the Council 
and Burgesses with "full power and authority, to revise, alter and 
amend, all or any of the said laws, and reduce the same into bills, 
in such manner and form as they shall think fit and necessary; 
which said bills, by the said committee, be reported to the next 
meeting of the assembly after the said laws shall be fully revised." 
The names of the revisors appointed for this edition were John 
Robinson, John Blair, and William Kelson, "members of his 
majesty's honourable council; John Robinson, Esquire, Mr. Secre- 
tary Nelson, Richard Randolph, William Beverley, Beverley Whit- 
ing and Benjamin Waller, gentlemen, members of the house of 
burgesses, or any six of them, whereof two be of the council, and 
four of the house of burgesses." 

The revised laws reported by this committee in 1748, as printed 
in Hening's statutes, cover exactly 150 pages. According to Mr. 
Hening, the acts passed at this session "were first published in the 
edition of 1752, and afterwards with very little variation in the 
matter, though differently arranged, in the edition of 1769." This 
edition was printed in Williamsburg by William Hunter. See note 
5 Hen. St. 408 ; R. C. 1819, vol. 2, p. 324. 

" 'An exact abridgment of all the public acts of assembly of Vir- 
ginia, in force and use January 1, 1758' by John Mercer, Gent., 
was published at Glascow in 1759." This work is not mentioned 
by Mr. Leigh in the Revised Code of 1819. It is to be regretted 
that a copy of this work is not contained in our State Law Library. 

In 1769, by order of the General Assembly, was printed at Wil- 
liamsburg, an edition of the laws, by W. Rind, A. Purdie and J. 
Dixon. 16 As noted above, Mr. Leigh observes that this edition was 
with but slight variation from the edition of 1752. 17 M . Leigh 
further remarks that this edition is of undoubted authority. 17 
This is the latest edition of the laws prior to the revolution, the 
general laws having experienced but little change since the revision 
of 1745. The copy of these laws now in the State Law Library 
cover something more than five hundred pages. 

" Pref. Code 1849; R. C. 1819, vol. 2, p. 824. » H. C. 1819, vol. 2, p. 324. 
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The commission of the revisal of 1776 consisted of Edmund 
Pendleton, George Wythe, George Mason, Thomas Ludwell Lee, 
and Thomas Jefferson. 

This committee met at Fredericksburg, January 13, 1777. In- 
asmuch as severance from the mother country had been declared the 
question arose whether they should propose to abolish the whole 
existing system of laws, or preserve the general system, and modify 
it to existing circumstances. Pendleton, "contrary to his usual 
disposition in favor of ancient things," says Mr. Jefferson, was for 
the former proposition, in which he was joined by Mr. Lee. The 
other members of the commission objected to the complete abroga- 
tion of our whole system for the reason that "to compose a new in- 
stitute, like those of Justinian or Bracton, or that of Blackstone, 
.... would be an arduous undertaking of vast research, of great 
consideration and judgment; and when reduced to a text, every 
word of that text, from the imperfection of human language, and 
its incompetence to express distinctly every shade of idea, would 
become a subject of question and chicanery, until settled by re- 
peated adjudications j that this would involve us for ages in litiga- 
tion, and render property uncertain, .... and that no one of us, 
probably, would undertake such a work, which to be systematical, 
must be the work of one hand." 

The committee divided their work as follows: The common law 
and statutes to James IV. to Mr. Jefferson; the British statutes 
from James IV. to that period, to Mr. Wythe; and the Virginia 
colonial laws to Mr. Pendleton. Both Mr. Mason and Mr. Lee ex- 
cused themselves, as being unfamiliar with the law. 

Among the changes made by this committee, the law of descents 
was the most radical. Mr. Jefferson says, "I wished the committee 
to settle the leading principles as a guide for me in framing them ; 
and with this respect . . .. I proposed to abolish the law of 
primogeniture, and to make real estate descendible in parcenary to 
the next of kin, as personal property is by the statute of distribu^ 
tion. Mr. Pendleton wished to preserve the right of primogeniture, 
but seeing at once that that could not prevail, he proposed that we 
should adopt the Hebrew principle, and give a double portion to the 
elder son. I- observed that, if the elder son could eat twice as much, 
or do double work, it might be natural evidence of his right to a 
double portion; but being on par in his powers and wants with his 
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brothers and sisters, lie should be on par also in the partition of 
the patrimony ; and such was the decision of the other members." 

Radical changes were also made in the criminal law. They 
agreed that the death penalty should be abolished, except for trea- 
son and murder. It is noteworthy that this w. s more than fifty 
years before Sir Eobt. Peel's reform in the criminal law of Eng- 
land, by abolishing all but four of England's one hundred and 
sixty offences punishable by death. 

This code, with but little alteration, was adopted and published 
in 1785, as Mr. Jefferson says, after "endless quibbles, chicaneries, 
perversions, vexations and delays of lawyers and demi lawyers." 18 

Virginia is not alone as a debtor to the work of Jefferson in the 
conception of our statute of descents and in the amelioration of our 
criminal code, as these reforms have been more or less closely fol- 
lowed throughout the American union. This code is also notable 
for the Religious Freedom acts, such as that religion can only be 
directed by reason and conviction; that no man shall be compelled 
to frequent or support any religious worship, and that all men are 
free to profess, and, by argument to maintain, their religious opin- 
ions. 

The revisors of this code were given wide scope for their work, 
being given "full power and authority to revise, alter, amend, re- 
peal, or introduce all or any of the said laws, to form the same into 
bills," the only limitation being "that the bills so to be prepared 
and reported by the committee of revisors shall be of no force or 
authority until they shall have gone through their several readings 
in both houses of assembly, and been passed by them in such man- 
ner and form as if the same had been originally introduced without 
the direction of this act." 19 

In 1794, what is known as the Revised Code of 1793, was pub- 
lished by Augustine Davis, "printer to the Commonwealth," pur- 
suant to an act of the General Assembly, "providing for the republi- 
cation of the laws of this Commonwealth," passed in 1792, but this 
work is merely a compilation. 

In 1796, there was published by Edmund Randolph an abridg- 
ment of public and permanent laws. It is to be regretted that a 
copy of this work is not contained in our State Library. 

The Code of 1803 is merely the Code of 1794 with a collection of 

" 2 Mln. Inst. 587, et. seq.; Jeff. Mem. 34, etc. » 9 Hen. 174. 
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acts of a general and permanent nature added. The work was pub- 
lished by Samuel Pleasants, Jun. and Henry Pace. The compil- 
ers recite in the preface that "It was unavoidable that the collection 
of 1794 would almost immediately become defective; and that its 
defects were to increase annually, and without intermission." The 
preface closes by saying that "It would be the summit of frivolity 
to expatiate upon the importance of a work like this; because it is 
plain, that every family in the Commonwealth should, if possible, 
possess a copy of it. To judges, magistrates and lawyers, it is in- 
dispensibly necessary; and every private gentleman, who wishes to 
understand either his own rights, or those of his neighbors, ought 
to be conversant with its contents." While the work was published 
pursuant to an act of the General Assembly, it was one of indi- 
vidual enterprise, which is obvious from the preface, as the com- 
pilers did not hesitate to extol its virtues, and urge all to buy. 

By Samuel Pleasants, Jr., in 1808 was published a collection of 
all acts- of a general and permanent nature since 1801. This work 
was intended as an accompaniment to the Code of 1803. This was 
also followed by a supplement in 1812 containing the acts of a 
general and permanent nature passed since 1808. 

In 1814 was published another collection of the laws by Samuel 
Pleasants, "Printer to the Commonwealth," supplanting the Code 
of 1803 and the continuations of 1808 and 1812. This work was 
also authorized by the General Assembly ; but this work could not 
be used with the same effect as- an enrolled copy of the laws, as it 
was not an accredited code, and the lawyer using it had to depend 
entirely upon its accuracy, or go through the various acts of As- 
sembly since the Code of 1794. 

A collection of all the statutes of Virginia from 1619 to 1792 
was published in 1809, pursuant to an act of the General Assembly, 
by William Waller Hening. This work made possible the preser- 
vation of all of our statute law. This publication is not only im- 
portant from a legal standpoint, but the Virginia historian finds 
in it his most valuable treasurehouse. As Mr. Hening quotes from 
Priestley, "The laws of a country are necessarily connected with every 
thing belonging to the people of it ; so that a thorough knowledge 
of them, and of their progress, would inform us of everything that 
was most useful to be known about them; and one of the greatest 
imperfections of historians in general, is owing to their ignorance 
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of law." A large part of these statutes were in manuscript 
until this publication, a portion of which was preserved by Mr. 
Jefferson. Mr. Jefferson says in a letter in 1795, referring to his 
manuscript copies, that they "would not bear removal, being so 
rotten, that, on turning over a leaf, it sometimes falls into powder. 
These I preserved by wrapping and sewing them up in oiled cloth, 
so that neither air nor moisture can have access to them." This 
publication is in thirteen volumes, and was followed by Shepherd's 
continuations of the general laws between the years 1792 and 1806. 

On February 15, 1817, by special act of the general assembly, 
Spencer Eoane, John Coalter, Eobert White, William Brocken- 
brough and Benjamin W. Leigh were appointed revisors, to revise 
the laws then in force of a general and permanent nature. Their 
duties were, "to report what laws or parts of laws which are of 
general concern shall remain in force at the close of the next ses- 
sion of the general assembly ; to prepare bills upon the subject of 
such laws as from their multiplicity ought to be reduced into single 
acts ; to report what laws or parts of laws are either unfit to be con- 
tinued in force or unnecessary to be published in any code of laws ; 
to note in due order of time and report the titles of all laws which 
may be proper to be omitted in a general compilation of the laws, 
and to make such notes of explanation and reference as they may 
deem essential to a clear understanding of the laws." Pref. Code 
1849. This work was published under the direct supervision of 
Mr. B. W. Leigh, aided by Mr. Hening and Mr. Munford, and ap- 
peared in two volumes. The report of this committee was made at 
the ensuing session of the general assembly, the committee express- 
ing their regret that more time was not allowed. The changes 
made by this revision were not radical. A considerable and timely 
change was made in the classification of the statutes. The work, 
however, was not compressed in a very much less compass ; in fact, 
it is not compressed within the same space as the Code of 1849, 
twenty years later. Those of us who groan at the proportions of 
the Code of 1904 might find consolation in the fact that our elder 
brothers were burdened with a two volume code so early as 1819. 

The Supplement of 1833 to the Revised Code was a compilation 
of the public and general acts which had been passed since the re- 
visal of 1819. The work was intended as an accompaniment to 
the code, exhibiting all the alterations and amendments which 
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had been made to the general laws. This supplement met an 
urgent need, as a laborious research through many volumes of the 
acts was necessary in order to know what was the law, and even 
then the mind was left in uncertainty and doubt. The arrange- 
ment was upon the same plani as that of the Revised Code. The 
work was published by Samuel Shepherd & Co., and by individual 
enterprise. 

The next revision was that of 1849. A better account of this 
revision cannot be given than that contained in the preface of the 
code itself, which is in part here reprinted : 

"On the 20th of February, 1846, there was an act appointing 
John M. Patton and, Conway Robinson to revise and digest the 
civil code. It was made their duty to revise all the general statutes 
of the commonwealth then in force (other than those which were 
to be revised under the act providing for a revision of the criminal 
code) and report to the general assembly which of the said general 
statutes in their opinion ought not to remain in force, with drafts 
of such bilk as might seem to them the general assembly should 
pass. In performing this duty, they were required to suggest such 
contradictions, omissions or imperfections as they might perceive 
in the statutes, and the mode in which the same might be recon- 
ciled, supplied or amended ; to arrange under appropriate chapters, 
titles and sections, all the different acts and parts of acts relating 
to the same subject matter which it might seem to them ought to 
be continued or adopted, with such notes and explanations as they 
should deem essential to a clear understanding of the same ; and in 
all respects to execute and complete the revision in such a manner 
as in their opinion would render the general statutes most concise, 
plain and intelligible. 

"These revisors found Mr. Jefferson's remarks as to the statutes 
before 1776 applicable to the most of those which came under their 
review; the statutes abounded in contradictions, obscurity, ver- 
bosity and tautologies. Thev made their first report to the gen-, 
eral assembly in February, 1846 ; it stated that they were endeavor- 
ing to bring the general statute laws of Virginia into a single 
volume, mentioned some general rules proposed by them to avoid 
repetitions, and developed the plan on which they were proceeding 
to effect a methodical arrangement of the subjects, remove contra- 
dictions, remedy defects, and make the statutes plain and intelli- 
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gible as well as concise. It was followed by an act of the 13th of 
March, 1847, directing the revisors to bring within the scope of 
their revisal as well all general statutes passed since the 20th of 
February, 1846, or to be passed before the completion of their re- 
visal, as those which were in force on that day. During the same 
session a report having been made under the last act passed for the 
revisal of the criminal code, and that report having been referred 
in the house of delegates to the committee for courts of justice, 
the fourth section of the said act of March, 1847, after reciting 
that it was desirable the civil and criminal code should together 
constitute a complete code of the statutes of Virginia, uniform in 
plan and execution, and free from either omissions, contradictions 
or repetitions, referred all such bills as had been or should be re- 
ported to the house of delegates at that session by the committee 
for courts of justice, in connection with the criminal code, and 
all criminal or penal statutes passed since the preparation of that 
code, to the revisors of the civil code, in order that they might carry 
into effect the objects recited in the preamble to this section and 
with the same power over the whole subject that they then had 
over the subject of the civil code. 

"The revisors proceeded, however, first to complete the revision 
of the civil code, and in March, 1848, made their second general 
report . . . ." 

In 1849 the revisiors made their third general report. "During 
this session, a joint committee of revision was constituted, consist- 
ing on the part of the house of delegates of Messrs. Moncure, Scott, 
Harrison, Conway, Whittle, Smith and Booth, and on the part of 
the senate of Messrs. Thompson, Witcher, Sloan, Kinney and 
Ambler, to whom the reports of the revisors were referred. A ma- 
jority of this committee were laboriously occupied while the as- 
sembly continued in session, and afterwards during its recess, in 
examining the reports of the revisors, and making such amend- 
ments thereto as they deemed proper. Before these amendments 
were reported to the assembly, they were usually the subject of con- 
ference between the committee and one or the other (and some- 
times of hoth) of the revisors. The revisors proposed many of 
them in the table before mentioned and suggested others in their 
interviews with the committee, especially when there was any legis- 
lation which seemed to make such suggestions proper ; and in such 
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of the amendments as the committee itself proposed, the revisors 
also generally concurred. 

"The legislature having adjourned on the 19th of March, 1849, 
to meet on the 28th of May, to act on the code, the committee, when 
the legislature so met, reported to it the first, second and third parts 
of the code with their amendments. The revisors a few days 
afterwards completed and reported to the assembly the fourth part, 
embracing chapters from the 157th to 189th inclusive, under titles 
49, 50, 51, and 53. These chapters having, as they were printed, 
been placed before and examined by the committee of revision, the 
committee was ready to report promptly on this fourth part with 
amendments; on which there was conference in like manner, as on 
those to the three first parts. . . . 

"In July the revisors completed the fifth part of the Code . . . 
This was their final report and related to the criminal code . . . 

"Upon some amendments of the senate . . . the two houses dis- 
agreed, and then a committee of conference was appointed on the 
part of each house, to confer on such disagreement and suggest such 
consequential amendments as were rendered necessary by the 
amendments agreed to by both houses. One of the revisors (Mr. 
Eobinson) attended the committee of conference and suggested 
such consequential amendments as seemed to him proper; which 
on being reported by the committee were agreed to by both houses. 

"The general assembly adjourned on the 17th day of August 1849, 
after passing the five acts containing parts of the code . . . pro- 
viding that those five acts shall be deemed and published as one 
act under the title of 'The Code of Virginia.' . . . The act pro- 
vides that the publication shall be under the immediate superin- 
tendence of John M. Patton and Conway Eobinson . . . and to 
be evidence for any purpose for which the original act could be 
received, and with as much effect." 

An examination of the reports of the revisors of 1849 is sufficient 
to show with what care the work was done, each line being numbered 
with copious notes, explaining fully every change made or sug- 
gested. The revision of 1849 was by far the most systematic and 
thorough of any of the Virginia codifications. It would serve well 
as a model for all future revisions. The scope of the revisors was 
neither too narrow nor too broad, and their exhaustive report pre- 
sented to the committee in an intelligible way what had been done. 
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In 1860, Col. George W. Munford, secretary of the Common- 
wealth, under act of the General Assembly, March, 1860, published 
a second edition of the Code (1849). Among other things, Col. 
Munford recites as reasons for the publication of a second edition, 
"The change in the State constitution, which made many radical 
changes in the fundamental system, has rendered corresponding 
changes necessary in a large majority of the laws; and the legisla- 
ture at each session since the publication of the Code, have, with no 
sparing hand, made those changes," and that "the enquirer would 
certainly be misled, and none could be certain of obtaining a full 
knowledge upon any subject, until a thorough examination had 
been made into all the session acts subsequently passed," and the 
further fact that the first edition of ten thousand copies "had been 
entirely exhausted, by distribution and sale." This was followed 
in 1873 by a third edition of the Code (1849). The editions of 
both 1860 and 1873 were merely compilations. Using the lan- 
guage of the revisors of 1887, "Col. Munford had no authority to 
revise, and the General Assembly did not revise what he had done, 
but merely ordered the books prepared by him to be published. 
Therefore the Code of 1849 continued to be the Code of Virginia, 
except in so far as it was altered by constitutions and statutes of 
later date. The Code of 1873 was manifestly a most difficult task. 
Two constitutional conventions had intervened since the Code of 
1849, as well as the many radical changes resultant from the war 
between the states. In expressing the difficulty encountered, Col. 
Munford used the following language from "Bishop on Statutory 
Crimes :" 

"Some of the greatest difficulties occur where enactment has been 
piled on enactment — where nothing is in terms repealed, but this 
year a statute is added to what was written last year, and so from 
year to year — and while the latter law plainly repeals in part the 
prior, by construction, it as plainly does not repeal the whole; yet 
where the repeal begins, and where it ends, it is difficult to tell." 

An elaborate comment upon the Code of 1887 is entirely un- 
necessary. The duties of the revisors were "to collate and revise 
all the general statutes, civil and criminal, to suggest contradic- 
tions, omissions, or imperfections, as they may discover in the 
statutes, and the mode in which they may be reconciled, supplied 
or amended without producing a radical change in the present sys- 
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tem of the statute laws of this State." The act ordering this re- 
visal was passed March 18, 1884, and followed by a joint resolution : 
"That E. C. Burks, W. E. Staples, and John W. Riely, be and are 
hereby chosen to be the persons designated to perform the duties 
provided for in the act approved March 18, 1884, entitled 'An Act 
to revise and digest the Code and statutes of Virginia/ " 

This was the first revision since the Code of 1849 ; and the entire 
organic law having been twice changed since that period, as well as 
the revolution through which all our statutes had passed with multi- 
plicity of amendments, repeals and new enactments during this long 
interim, made the undertaking of this revision perhaps the most 
ambitions of any of our revisals. No such minute reports were 
made by the revisors as were made upon the revision of 1849. This 
Code was passed as a single act, and all laws. of a general and per- 
manent nature not contained therein declared repealed. 

A supplement to the Code of 1887 was published in 1898. The 
work was one of individual enterprise, edited by Mr. John Garland 
Pollard, of the Richmond bar. It is an accompaniment to the 
Code of 1887, showing the changes made by amendments or re- 
pealed sections, as well as containing all laws of a general and per- 
manent nature passed since the Code of 1887. 

We come now to what is known as the Code of 1904, or more 
properly the second edition of the Code of 1887, edited by Hon. 
Jno. Garland Pollard, of the Richmond bar: The many radical 
changes in our organic law by the late Constitutional Convention 
made necessary many changes in our statute law, as well as the 
enactment of a great mass of new legislation. At this juncture, 
there was a cry by many for a new- revision, but to the more 
thoughtful the time was yet inopportune, inasmuch as the great 
mass of new legislation had not been tested in the light of judicial 
construction. The Code of 1904 brings all statutes of a general 
and permanent nature in force down to date. The statutes, for 
the first time, are annotated from the decisions of the Supreme 
Court of Appeals of Virginia, the Supreme Court of the United 
States, and the lower Federal Courts. 

The work is the most ambitious of the kind ever undertaken in 
Virginia upon individual effort. The value of an Annotated Code 
has for the first time been demonstrated to the Virginia lawyer, 
and having once seen the practical advantage of such a work, it is 
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not probable that the profession will ever be content with anything 
but an Annotated Code. Mr. Pollard has not only done an in- 
calculable service to bench and bar, but his valuable work will make 
much easier the task of our next revisors. 

It has been the purpose of this article to give the salient points 
of our various codifications, as well as to trace briefly the growth 
of our statute law from a few simple acts in the early beginning 
of the colony until the present voluminous mass of statute law. 
The questions naturally arise, where will statutory law end, and 
whether it is well to incorporate so many things into legislative 
enactment- In fact, our statutes are so numerous that no man 
can hope to know the law, much less the probable construction that 
may be placed upon it by judicial decision; and moreover, the con- 
tinual amending, repealing, the enactment of new laws, with the 
piling of enactment upon enactment, make even judicial construc- 
tion uncertain. We can never be certain that a given decision is 
under or applicable to the present law. Manifestly, we have too 
much general legislation, and this with too little care. There 
ought to be fewer changes in the laws. The general assembly has 
been notoriously careless with our statute law. For example, 
many repealed statutes have been amended in ignorance of the fact 
that the supposed law had been long repealed, and in some instances 
it has not been satisfied with repealing laws once, but has made 
assurance doubly sure by repealing the same statute twice, and 
hundreds of our statutes have been amended without mentioning 
either all or a part of the intervening amendatory acts. For such 
carelessness there is absolutely no excuse. It is a discredit to our 
system of legislation that such glaring and uncalled for mistakes 
are not only made, but religiously repeated. This is explained by 
the fact that the average member of the general assembly depends 
upon the various committees, who pass upon the subject, with too 
little investigation. There is a crying need for some permanent 
commission on general legislation, whose duties it should be to in- 
vestigate carefully all such legislation, its probable effect, whether 
it is reconcilable with other general legislation in force, and if not, 
how it may be reconciled, and whether it is in conflict with either 
the State or United States Constitution, and to make a careful 
report of their findings upon the same. This would obviate in a 
large measure the many tautologies and conflicts with which our 
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statute law is overburdened, and would make legislation uniform. 
There is no necessity for so much promiscuous legislation. New 
legislation, as a rule, should not be enacted except for new con- 
ditions, which certainly do not keep pace with the biennial deluge 
of laws turned loose upon us. 

In a few years another revision of our laws will necessarily fol- 
low. The task will be one of serious importance. It is probable 
that this work will not be done by one set of revisors, as its magni- 
tude will have outgrown the reach of any three men within a 
reasonable time to make a proper revision. A much desired plan 
to be followed would be one similar to the revision of 1849, the 
revisors making a full and clear report of every change offered. 
Our last revisors were not allowed to make any "radical change" 
in the laws, but the code was passed as a single act, without any 
written report by the revisors, and if the change in some respects 
had been "radical" it most likely would not have been detected 
until afterwards. If our next revisors make an exhaustive report, 
and this report is carefully reviewed by a competent committee, 
the general assembly will then be in a position to act intelligently. 
This is not a criticism of our last revisors, because their work was 
admirably done; but the same degree of care could hot be used, as 
it would have been impossible for them to have gone into the work 
to the same extent within anything like a reasonable time. 

I append hereto a catalogue of the various Virginia codes and 
compilations, which will serve to show how frequently and at what 
times our statutes were codified or compiled. 
1632. Eevised Laws (by Grand Assembly in body, and without 

committee). 
1643. Eevised Laws (by Grand Assembly in body, and without 

committee) . 
1656. Compiled Laws (by committee, Walker, Wood and Willis). 
1661-2. Revised Laws (Morrison and Randolph) and all the laws 

passed as a single act. 
1684. Complete Collection of all the Laws of Virginia now in 

Force, carefully copied from the Assembly Records 

(1662-1684). Folio. London, printed T. J. for J. 

(ohn) P. (urvis). 
1704, Abridgment of the Laws in Force and Use in Her Majesty's 

Plantations in Virginia, etc. London. 
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1727. Acts of Assembly Passed in the Colony, from 1662-1715. 
Vol. 1. Folio. London, printed by John Baskett. 

1733. Collection of Acts of Assembly now in Force in the Colony. 
Folio. Williamsburg, printed by William Parks. 

1737. Abridgment of Public Acts in Force. By John Mercer. 8 
vo. Williamsburg. 

1752. Acts in Force in the Colony. Folio. Williamsburg, printed 
by William Hunter. 

1785. Collection of all such Public Acts of the General Assembly, 
and Ordinances of the Conventions of Virginia, passed 
since the year 1768, as are now in Force. Published 
under the inspection of the Judges of the High Court of 
Chancery. (Pendleton, Wythe and Jefferson). Folio. 
Eichmond. 

1794. Collection of Acts in Force. (Marshall, Randolph and 
Tucker). Folio. Printed by Augustine' Davis, Eich- 
mond. 

1796. Abridgment of Public Permanent Laws. (Edmund Ran- 
dolph.) 

1803'. Collection of Acts of Public Nature now in Force. 1 vol. 

1808. (Same) vol. 2. 

1812. (Same) Supplement to. 

1814. (Same) 2 Ed. 

1809. Statutes at Large, 1619-1792 (William Waller Hening). 
1819. Revised Code of Laws (Leigh). 2 vols. 

1833. (Same) Supplement to. 

1823. Digest of Laws. (Tate). 

1835. Shepherd's Continuations of Statutes at Large, 1792-1806. 

(Samuel Shepherd). 
1841. (Same) 2 Ed. 

1849. Code of Virginia (Patton and Robinson). 
1860. (Same) 2 Ed. (Munford). 
1873. (Same) 3 Ed. (Munford). 
1887. Code of Virginia (Burks, Staples and Riely). 
1898. (Same) Supplement (Pollard). 
1904. (Same) 2 Ed. (Pollard) (Annotated). 



